§725.102

dates of the miner’s coal mine employ-
ment, or the miner’s employment
lasted less than a calendar year, then
the adjudication officer may use the
following formula: divide the miner’s
yearly income from work as a miner by
the coal mine industry’s average daily
earnings for that year, as reported by
the Bureau of Labor Statistics (BLS).
A copy of the BLiS table shall be made
a part of the record if the adjudication
officer uses this method to establish
the length of the miner’s work history.

(iv) No periods of coal mine employ-
ment occurring outside the TUnited
States shall be considered in com-
puting the miner’s work history.

(b) Statutory terms. The definitions
contained in this section shall not be
construed in derogation of terms of the
Act.

(c) Dependents and survivors. Depend-
ents and survivors are those persons
described in subpart B of this part.

§725.102 Disclosure of program infor-
mation.

(a) All reports, records, or other doc-
uments filed with the OWCP with re-
spect to claims are the records of the
OWCP. The Director or his or her des-
ignee shall be the official custodian of
those records maintained by the OWCP
at its national office. The District Di-
rector shall be the official custodian of
those records maintained at a district
office.

(b) The official custodian of any
record sought to be inspected shall per-
mit or deny inspection in accordance
with the Department of Labor’s regula-
tions pertaining thereto (see 29 CFR
Part 70). The original record in any
such case shall not be removed from
the Office of the custodian for such in-
spection. The custodian may, in his or
her discretion, deny inspection of any
record or part thereof which is of a
character specified in 5 U.S.C. 552(b) if
in his or her opinion such inspection
may result in damage, harm, or harass-
ment to the beneficiary or to any other
person. For special provisions con-
cerning release of information regard-
ing injured employees undergoing vo-
cational rehabilitation, see §702.508 of
this chapter.

(c) Any person may request copies of
records he or she has been permitted to

20 CFR Ch. VI (4-1-08 Edition)

inspect. Such requests shall be ad-
dressed to the official custodian of the
records sought to be copied. The offi-
cial custodian shall provide the re-
quested copies under the terms and
conditions specified in the Department
of Labor’s regulations relating thereto
(see 29 CFR Part 70).

(d) Any party to a claim (§725.360) or
his or her duly authorized representa-
tive shall be permitted upon request to
inspect the file which has been com-
piled in connection with such claim.
Any party to a claim or representative
of such party shall upon request be pro-
vided with a copy of any or all material
contained in such claim file. A request
for information by a party or rep-
resentative made under this paragraph
shall be answered within a reasonable
time after receipt by the Office. Inter-
nal documents prepared by the district
director which do not constitute evi-
dence of a fact which must be estab-
lished in connection with a claim shall
not be routinely provided or presented
for inspection in accordance with a re-
quest made under this paragraph.

§725.103 Burden of proof.

Except as otherwise provided in this
part and part 718, the burden of proving
a fact alleged in connection with any
provision shall rest with the party
making such allegation.

Subpart B—Persons Entitled to
Benefits, Conditions, and Du-
ration of Entitlement

§725.201 Who is entitled to benefits;
contents of this subpart.

(a) Section 415 and part C of the Act
provide for the payment of periodic
benefits in accordance with this part
to:

(1) A miner (see §725.202) who is de-
termined to be totally disabled due to
pneumoconiosis; or

(2) The surviving spouse or surviving
divorced spouse or, where neither ex-
ists, the child of a deceased miner,
where the deceased miner:

(i) Was receiving benefits under sec-
tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
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have been totally disabled due to pneu-
moconiosis at the time of death, or to
have died due to pneumoconiosis. Sur-
vivors of miners whose claims are filed
on or after January 1, 1982, must estab-
lish that the deceased miner’s death
was due to pneumoconiosis in order to
establish their entitlement to benefits,
except where entitlement is estab-
lished under §718.306 of this subchapter
on a survivor’s claim filed prior to
June 30, 1982, or;

(3) The child of a miner’s surviving
spouse who was receiving benefits
under section 415 or part C of title IV
of the Act at the time of such spouse’s
death; or

(4) The surviving dependent parents,
where there is no surviving spouse or
child, or the surviving dependent
brothers or sisters, where there is no
surviving spouse, child, or parent, of a
miner, where the deceased miner;

(i) Was receiving benefits under sec-
tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death, or to
have died due to pneumoconiosis. Sur-
vivors of miners whose claims are filed
on or after January 1, 1982, must estab-
lish that the deceased miner’s death
was due to pneumoconiosis in order to
establish their entitlement to benefits,
except where entitlement is estab-
lished under §718.306 of this subchapter
on a survivor’s claim filed prior to
June 30, 1982.

(b) Section 411(c)(5) of the Act pro-
vides for the payment of benefits to the
eligible survivors of a miner employed
for 25 or more years in the mines prior
to June 30, 1971, if the miner’s death
occurred on or before March 1, 1978, and
if the claim was filed prior to June 30,
1982, unless it is established that at the
time of death, the miner was not to-
tally or partially disabled due to pneu-
moconiosis. For the purposes of this
part the term ‘‘total disability” shall
mean partial disability with respect to
a claim for which eligibility is estab-
lished under section 411(c)(5) of the
Act. See §718.306 of this subchapter
which implements this provision of the
Act.

§725.202

(c) The provisions contained in this
subpart describe the conditions of enti-
tlement to benefits applicable to a
miner, or a surviving spouse, child,
parent, brother, or sister, and the
events which establish or terminate en-
titlement to benefits.

(d) In order for an entitled miner or
surviving spouse to qualify for aug-
mented benefits because of one or more
dependents, such dependents must
meet relationship and dependency re-
quirements with respect to such bene-
ficiary prescribed by or pursuant to the
Act. Such requirements are also set
forth in this subpart.

CONDITIONS AND DURATION OF
ENTITLEMENT: MINER

§725.202 Miner defined; condition of
entitlement, miner.

(a) Miner defined. A ‘“miner”’ for the
purposes of this part is any person who
works or has worked in or around a
coal mine or coal preparation facility
in the extraction, preparation, or
transportation of coal, and any person
who works or has worked in coal mine
construction or maintenance in or
around a coal mine or coal preparation
facility. There shall be a rebuttable
presumption that any person working
in or around a coal mine or coal prepa-
ration facility is a miner. This pre-
sumption may be rebutted by proof
that:

(1) The person was not engaged in the
extraction, preparation or transpor-
tation of coal while working at the
mine site, or in maintenance or con-
struction of the mine site; or

(2) The individual was not regularly
employed in or around a coal mine or
coal preparation facility.

(b) Coal mine construction and trans-
portation workers; special provisions. A
coal mine construction or transpor-
tation worker shall be considered a
miner to the extent such individual is
or was exposed to coal mine dust as a
result of employment in or around a
coal mine or coal preparation facility.
A transportation worker shall be con-
sidered a miner to the extent that his
or her work is integral to the extrac-
tion or preparation of coal. A construc-
tion worker shall be considered a miner
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